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Using a Lawyer in Dispute Resolution
It Depends… The benefit or need for having the assistance of a lawyer depends on the nature and magnitude of the dispute or conflict to be resolved.  If, for example, there is a Parenting Plan disagreement, then the resolution will be what is best for the child and parents in a family context, and not lead to the forfeiture of any legal rights.  Lawyers and judges are not the best authorities as to how to successfully parent a child!  The outcome would not be a legal decision necessarily requiring legal advice, legal procedures and a written legal outcome.  Or if the matter at issue is a minor one of value or wording, then a person may not need to call in additional time-consuming or expensive resources.  However, if the dispute or conflict has to do with the recognition, accommodation or enforcement of legal rights or arises in the context of a court proceeding, then the services of a lawyer can make a quantum difference, both in the procedures followed and the outcomes attained.

When…Yes.  In any of the various dispute resolution alternatives to a court proceeding, lawyers can be an almost-necessary ingredient.   This is because each process aspires to “resolve the conflicting or competing legal interests of parties that are a full, fair, final and enforceable, in a manner that is confidential, respectful and economical.”  When a person participates as a party without a lawyer, a fiction is created that they are then serving as their own lawyer (appearing pro se, pro per, or self-represented).  While they are treated functionally that way by the court and others (how fair is that?), in truth, we can recognize that they are not lawyers at all.  They are not trained, skilled, or experienced in either conflict resolution or the law of the issues being resolved.  In fact, self-represented persons are proceeding without the services that a lawyer can perform.  While the decision to self-represent may be compelled out of economic necessity or the comparative lack of magnitude of the matters at issue, it must be acknowledged that the party is in fact doing without, for which there may be consequences in the procedures followed, the cost, and the outcomes attained.  This will also affect the roles and functioning of all those participating, including the mediator, arbitrator or judge.
Role of Lawyers in Dispute Resolution. Any dispute resolution process operating in a court environment is stronger with the participation of lawyers, in part, because a legally enforceable resolution requires the participation of persons knowledgeable in the legal rights of the parties, the legal options available to effectuate those rights and the ability to write them up in the form required to become legally enforceable.  Lawyers bring these qualities to the negotiation table:

(1) Clearly identify, analyze and evaluate the claim, position or interests in the issues presented
(2) Reframe the issues for completeness, comprehension, and to facilitate a favorable resolution

(3) Serve as a legal advisor and consultant to the client throughout (legal counselor) the process

(4) Ensure that there has been full discovery of relevant information and legal authorities
(5) Evaluate and advise client on the most suitable resolution procedure for the issues presented

(6) Advocate for the client’s interests throughout the resolution process

(7) Identify, analyze and evaluate the claim, position or interests of the others as to the issues

(8) Negotiate on behalf of, together with, or behind the client at each critical step in the process

(9) Define the reasonable settlement range for each issue; assist client in arriving at their ideal outcome within the resources available and in recognizing the “Best Alternative To a Negotiated Agreement” (from Fisher and Ury’s, Getting to Yes, Harvard Negotiation Project)
(10) Advocate for an outcome which is based on the past, resolves the issues of the present and looks to the future in anticipating, reducing or eliminating future issues as may predictably arise out of the relationship of the parties, the facts or the outcome attained
(11) Ensure that the written outcome accurately and fully reflects the agreements reached by the parties; that it is clear enough to be fully enforceable by others and the court  
Now consider what may happen without legal representation in a dispute pending before the court.

Dispute Resolution with No Lawyers Present – the Dual Self-Representation Model.  This is the riskiest of contexts in which to attempt a full resolution of legal issues. Among those assumed are:

· A party may not disclose all facts and information relevant to the issues at hand

· A party may not know what facts and information are relevant to the resolution of the issues

· The parties may not know their legal rights and obligations, which define the parameters of resolution for each issue
· The parties may come from a background of conflict or control; there may be an imbalance of bargaining position of one party over the other by superior knowledge, verbal ability,  forcefulness, or economic domination

· Without legal representation, the parties may be obliged to meet in the same room and confront one another, with the attendant discomfort possibly adversely affecting the ensuing negotiations and the outcomes
· Without legal representation, there is no one present to interpret or translate legal concepts or language from lay terms into legalese, or legalese into functional lay language

· If, in addition, the mediator-arbitrator is not legally trained or knowledgeable in the issues at hand, certain of them may be overlooked, not dealt with fully or the outcome be unenforceable
· In addition, the mediator-arbitrator who is not licensed as a lawyer may not legally draft the final, binding documents to effect the settlement, as doing so constitutes the practice of law

· A mediator-arbitrator who is licensed as a lawyer faces ethical and liability claims in drafting the legally binding documents to effect the final settlement, as to do so could create the appearance or actual conflict of interest in their wording; or the appearance of representation of either or both parties, when neither has an attorney of their own.  A court could accept the parties’ impressions that the mediator-arbitrator who drew up final papers represented either or both of them, or at least appeared to do so.
· Having a mediator-arbitrator who is licensed as a lawyer when neither party is represented could impair the confidentiality of the process and the finality or enforceability of the agreements reached.  There could be an alleged conflict between the accuracy of the papers as drawn and the substance of the agreements attained; and the mediator-arbitrator could become a party in any subsequent clarification, liability or enforcement proceeding.  

Dispute Resolution with One Party But Fewer Than All Parties Represented.  This model possesses the shortcomings of the full, self-representation model for the party who is without counsel.  Further, it is more problematic as in its effect it can create an inestimable imbalance of power between the parties.  Special skills are required of the mediator-arbitrator to keep the matter in balance, such that a retired judge who is accustomed to working with self-represented persons may be especially well-suited for such situations.  Even so, the mediator-arbitrator must take extra steps to keep balance in the process, which steps will inevitably occasion additional costs to both parties in time, frustration and money.   Thus, the savings of self-representation may be illusory when considering the additional fees, the risk of proceeding without a lawyer when the other party has one, and the questions inherent in the outcomes attained.
The self-represented person may not recognize at the time the disadvantages caused by having incomplete facts, being unaware of unarticulated law or the difference in form each outcome can take.  When the realization hits, of any of these shortcomings (or perceived shortcomings), it will be too late.  Unilateral mistake is not a basis to void an agreement.  There can be a disadvantage for the prevailing party also, as any advantage gained could prove to be a momentary victory -- as they may then need to defend the outcome and the process in court.  Even if they prevail once again, they will do so only with the resultant cost and delay associated with that proceeding.  

The party representing oneself is bound to drive up the total time involvement/cost of the mediator, as the self-represented party may attempt to contact the mediator either before or after the session, seeking what would effectively be legal guidance on procedure, their rights and their obligations.  Further, the costs to the represented party usually increases as invariably the lawyer of the represented person is the one called upon to draft the papers necessary to finalize the matter with the court.

Mediation with All Parties Represented.  This is the optimum environment in which to negotiate a full, binding, enforceable settlement.  While the process may become contentious at times, that is the nature of dispute resolution in which the parties are engaged.  Though it may not be appreciated at the time, non-court processes shine in comparison with the time, cost, conflict, frustration and lack of control of going to court; as well as by knowing that all relevant issues have been brought forth for resolution.  In some types of litigation – such as Family Law – new issues will arise later, but those issues will be fewer in number, smaller in magnitude, and will undoubtedly benefit from having a built-in dispute resolution process in their agreement and the successful model of a prior resolution and agreement having been attained.  

One of the greatest benefits of having each party represented in any dispute resolution process is the decreased likelihood of unilateral or mutual mistake, which result alone brings a heightened degree of completeness and finality to the resolution attained.  If an issue is omitted or the resolution is unclear or incomplete, the lawyer will know just what to do to resolve that issue by presenting and negotiating it with the other lawyer, and seeking arbitration or judicial assistance only as and if required.

If There Are Only Minor Issues or a Commitment Not to Do Battle?  If there are no issues of significant magnitude, the parties may be comfortable entering into direct negotiations.  If there are significant issues and the parties are committed to reaching an agreement amicably, Collaborative Law may be the resolution form best suited for the parties.  In that process, all parties benefit from having legal representation.  
So You Say… In every case, it is the lawyer’s job to see that all the issues are discussed and included, to ensure a full exchange of information, and that a fair balance is attained in order for a resolution to occur and stick.  Good lawyers participate in the various forms of dispute resolution just as the parties do – with the intention of negotiating to “resolve the conflicting or competing legal interests of parties that are a full, fair, final and enforceable, in a manner that is confidential, respectful and economical.”  
Alternative Means of Delivery of Legal Services.  While it is preferable to have the benefit of an attorney’s assistance throughout any dispute resolution process, economic considerations may prevent this or prove overwhelming when considering one’s cash flow needs.  There are several less expensive models for accessing legal services in our state, short of full legal representation throughout the entire court proceeding.

· Periodicals, Printed Materials, Websites – Information and forms readily available to everyone so as to prepare for participation in the legal process, procedures and available outcomes for matters and issues in litigation.  Comment: inexpensive, but these tend to offer information, not advice; are not directed to the facts of your case.

· Courthouse Facilitator – Most of the county superior courts have a person or self-help center in which a person may seek information, forms, instructions and helpful guides.  Comment: there is usually a modest charge; some facilitator programs require appointments made in advance.

· Attorney of the Day or “Unbundled Legal Services” – One can retain a lawyer for just one day, one event, or pertaining to one or more of the issues in their legal file.  Comment: this is the best alternative to fulltime legal representation as one can have a lawyer available on-site to counsel, advise, advocate and implement legal decisions.

· Volunteer Legal Services/Lawyer Referral Service – Legal services may be available on a no-fee or reduced fee basis from the local bar association.  Comment: services usually are limited to offsite consultations only.

· Low-fee or No-fee Legal Services -- These may be available in the Puget Sound area through Columbia Legal Services, Northwest Women’s Law Center or Eastside Legal Services.  Comment: these services are often overbooked and can only infrequently offer in-court or on-site services during a mediation or settlement conference.

· Pre-Paid Legal Services – Some employers and associations offer pre-paid legal insurance services.  Comment: these are not generally available.

· Use of Dispute Resolution Centers – County Dispute Resolution Centers (DRCs) are often staffed by volunteer attorneys and paralegals, which may provide information about legal choices and outcomes for matters in litigation.  Comment: they may require all sides to appeal and proceed through their programs.

· Lawyer Appointed at Public Expense – This is not an option as there is no right to counsel in a civil or family proceeding.  Comment: the only exceptions are for enforcement proceedings, such as Contempt of Court; or Juvenile Dependency proceedings, which deprive a person of their Constitutional rights.

· Court-Supervised Settlement Conferences – An alternative dispute process that provides a protected forum, but cannot offer legal advice or drafting services.  Comment: judicial settlement conferences are very time-limited and highly evaluative in directing the parties to legalistic outcomes (those that would most closely mirror what would happen in court, rather than focusing on the specific needs of the family and interests of the parties.
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