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Guidelines for Self-Representation
Under the law of the state, a person may hire a lawyer or choose to represent oneself (also called appearing pro se, pro per or self-represented) in a legal proceeding.  However, personal or financial considerations may preclude a person from hiring a lawyer.  If this is the case, consider seeing a lawyer first as a consultant and an advisor; and then if you do not choose to retain a lawyer for the entire legal proceeding, consider hiring the lawyer just to prepare for and/or appear at the mediation or arbitration proceeding only (this is called “unbundled legal services”), or even to be available on a telephone basis during the session.  

However, when one DOES appear and represent oneself, remember to follow these rules:
1. Maintain an Appearance of Fairness.  A mediator, arbitrator, settlement conference master or judge in a proceeding must always remain as a neutral person in the proceeding, not only in fact, but in appearance.   Action: There should be no gifts, offers of influence or favoritism shown either to or from the neutral person and the parties and/or their counsel.  If this appears to have occurred, ask the neutral person about it and assure yourself that such is not the case. 
2. Keep All Contact with the Neutral to a Minimum; No “Ex Parte” Communication.  No party, witness or person may have direct contact with the neutral person except (1) when all other parties (their counsel, if represented) have been copied with the correspondence or included in the communication; (2) the matter has no influence or impact on the substance of the issues being resolved, such as a telephone call to schedule a hearing date or to arrange a payment; and (3) only with the express, advance agreement of all other parties (their counsel, if they are represented).  Action:  It is best to have as little direct contact with the mediator or arbitrator as possible, but whenever such is absolutely necessary, be sure to send a copy of the e-mail or letter to the other party (their counsel, if they are represented).  Avoid telephone communication or texting, as no record of that communication is made and inclusion of other parties in the conversation is difficult.
3. Exception for Direct Contact During a Session/Hearing or Between Sessions.  In a mediation or settlement conference proceeding, unlike a court hearing, the mediator may have direct, private communication with a party or counsel during the session, as well as outside the session by agreement or as initiated by the mediator to further a settlement.  A party should not initiate any contact outside of a session; rather they should direct their concerns only through counsel.  Often in a mediation session, the parties are separated into different caucus rooms for some or all of the session, necessitating private communications.  Direct communication to one side may also occur after the session, if there was not a full settlement and such communication is necessary to complete the settlement.  Action:  Absent agreement, if and for so long as the parties are represented, they need to channel all their communication through their counsel only, and there should be no unsolicited, direct contact with the mediator or arbitrator.
4. Sharing of Information Provided to the Mediator-Arbitrator.  In an arbitration or litigation proceeding, due process requires that each party and counsel is able to attend and participate fully in each aspect of the proceeding.  The neutral person (arbitrator or judge) may only consider evidence that has been shared with all parties, so that they will be apprised of what is being offered against them and in order that they may make a timely objection to such consideration.  Action:  Outside of a session, parties should not initiate any direct oral communication with an arbitrator-arbitrator at all, or any written communication other than for scheduling purposes.  If an emergency arises such that direct communication is required, then the communication should be in writing and copied to each of the other parties (their counsel, if they are represented) prior to or simultaneously with the mailing to the arbitrator.
5. Direct Communications with Other Side.  Action:  DO communicate directly with other side (their counsel, if they are represented) in advance of the proceeding, to assure that there is agreement on the process, the issues and the range of potential outcomes.  Exchange Settlement Letters (Evidence Rule 408 Confidential Statements) or Pre-Arbitration Statements, along with all the exhibits and addenda that you wish to have considered at the mediation, settlement conference or arbitration proceeding.  The only exception to this rule is that one side may submit confidential materials to a mediator, if they advise the other side that they are doing so, and advise the mediator that the document is confidential and not to be shared with the other side.   However, in the interest of settlement, this exception should be viewed narrowly and used rarely.
6. Conducting Oneself as a Lawyer.  While there may be some latitude afforded to a self-represented person in the course of the legal proceeding, one may not expect to be accorded special or favorable consideration based on that status alone in any session, process, proceeding or resolution.  Action:  Do not ask the mediator-arbitrator for personal or legal advice in evaluating what the alternatives are or how to conduct one’s portion of the session or proceeding.  The neutral person may give information, but may NOT advise or lead the self-represented person.  This is one reason why persons are strongly encouraged to seek legal advice in advance of the proceeding from their own counsel as to alternatives and outcomes, as well as the procedural steps of the process to be followed.
7. Bring Drafts of Proposed Pleadings and Papers.  A mediation proceeding or settlement conference will conclude with a written settlement agreement, called a “Civil Rule 2A Stipulation.”  An arbitration hearing will be concluded with a written “Award of Arbitrator.”  Each of these documents will be written by the mediator or arbitrator, when the matter is handled by Gaddis Mediation.  However, other pleadings and court orders may need to be drafted for presentation to the court in order to give effect to the full settlement agreed upon.  Action:  Each side is responsible for preparing drafts of such documents in advance and bringing them to the session; or having them prepared thereafter by themselves or counsel of their choosing.   This is necessary as the drafting of pleadings and final documents has been found to constitute the practice of law and thus is beyond the role of the mediator or arbitrator.
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