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Participation of a Non-Party in Dispute Resolution
The attendance or participation by a non-party in a mediation, settlement conference or arbitration proceeding is an important issue that generally comes up when a good faith request is made by a party for such attendance.  When the request is made, it should be honored, so as long as the additional person does not create additional issues themselves: legal, financial or emotional.  In fact, the person may serve one or more of the following functions:  

1. More to Listen = More Clarity and Understanding.  Oftentimes the additional person can serve as an extra set of eyes and ears to see and hear what is actually being offered or spoken, or in “translating” the legalese used into “real English” and can assist the party in understanding better what is said or offered. 
2. “Shadow Decision-makers.”  The person may be a “shadow decision-maker” who, if not included in the process, can intentionally or otherwise upset any agreement reached.  This result can be understandable, as though the person may be a stakeholder to some degree, they were not involved in the process to understand how and why the negotiations evolved in the manner and to the conclusions they did.  
3. Support Persons.  Many times having a  particular person present offers support (moral and emotional) to a party, so they do not feel alone, out-numbered by attorneys, controlled by the other party or lost in a legal system that at best can be complex and confusing.  Having this reassurance from a friend, family member or coach may assist in forming the foundation of trust, that allows the party to reach a comfort level such that a full and final settlement to be reached at the session. 
4. Resource Persons.  The additional person may be a resource with experience, knowledge, or expertise in a given subject area (such as a CPA, financial planner, vocational consultant), the issues being resolved or possess knowledge of the parties or their history that is helpful toward reaching a resolution.  Having such a person present may also “level the playing field” such that a fair and final settlement can be reached or even attained more swiftly.  It can avoid the need for a “conditional” settlement, a second negotiation session or a settlement subject subsequent verification or approval. 
5. Language Interpreter.  A party may have difficulties in reading, writing or speaking English; thus all parties and their desire for finality benefit by having a language interpreter present, so that one cannot later claim misunderstanding.

6. Stand-In.  A party may not be able to attend personally due to geographics or disability and may be better able to participate by telephone or Skype with a surrogate present.  This person may be an Attorney in Fact, other representative or a person close to the absent party.

7. Quasi-Party. The additional person may be a guardian ad litem, Court-Appointed Special Advocate (CASA), Parenting Evaluator, attorney in fact, or someone in loco parentis with the child. 

8. Disability Assistant.  Some parties may have physical or other disabilities and benefit by having an assistant or aide present.

9. And Other Reasons… There are other reasons favoring the presence of an additional person not outlined above (knowledge of visitation supervisors or witnesses; persons with influence on guardians ad litem, their reports or their testimony; their ability to understand or interpret  Parenting Evaluations, Business Valuations, Appraisal reports or their assistance in pre-trial preparation.  Generally, the response should be “yes” to a request for such attendance unless there is a sound reason otherwise.   

10. Why Not?  The principal reasons to object to the participation of a third person could be (1) the perceived involvement (control or meddling) by one who is not a stakeholder in the process; or (2) that the presence of the person might limit the confidentiality of the proceeding -- which is not helpful in a Family Law matter.  However, often in fact, the additional person may see oneself as a stakeholder, whether being a new spouse, step-parent, domestic partner or “significant other.”  Confidentiality issues can be handled by having the person sign the Engagement Letter, CR2A Stipulation, Participation Agreement or a Confidentiality agreement, such that there can be a only a formal limited waiver of confidentiality to accommodate the person’s presence, while maintaining privacy of the parties and subject matter.
11. Please Don’t… A party seeking to invite an additional person to attend should not be grilled or given a hard time as to why they are making the request – both because it is an expression of their own judgment in considering the factors listed above and because it helps create the conditions and trust most likely to lead to success in achieving a full resolution of all matters at issue.
12. In Conclusion...  It is wise in most situations to proceed on the basis that each party is welcome to seek to have an additional person of their choice in their private caucus room with them or even in a general conference room by agreement, so long as the additional person supports the process, and does not introduce new issues, conflicts or an agenda of their own.  Obviously, having others present during a session or hearing creates a higher degree of responsibility for the mediator or arbitrator to keep matters level and to limit any notions or appearances of relationship or favoritism
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