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A VIEW FROM OFF THE BENCH: Benefits of Early Stage ADR

By Commissioners Stephen M. Gaddis, Ret. and James M. Marshall, Ret.

Working Outside the Box

The increasing financial and emotional costs of litigation coupled with the decreasing availability of court resources are leading to expanded use of out-of-court dispute resolution mechanisms.  These processes include mediation, arbitration, “mediation-arbitration” and settlement conferences.  They are collectively referred to as “Alternative Dispute Resolution” (ADR).  Collaborative Law and Cooperative Law are two newer alternatives, also now being offered to keep litigants off the congested freeway of litigation we know as the court system.
Old News: the Benefits of ADR in General
Up to the present, ADR procedures have been generally utilized late in the legal proceedings, often just before trial or after a trial date has passed.  Yet, counsel and parties alike already recognize the great savings that can be achieved in money and energy by avoiding the time spent in trial preparation.  After all, it is said that only 2% of cases are resolved by trial, so why do all cases need to be prepared as if they all were?  Additionally, current articles suggest that it is wise, if not an ethical necessity, to discuss the merits and costs of the various dispute resolution alternatives prior to committing a client to a course of resolution by litigation.  Using ADR can allow the parties, who are the true stakeholders in a conflict, to work out the solution that works best for them, rather than accepting the imposition of an arbitrary precedent approved by appellate courts in similar, but not the same, prior cases.  ADR also provides privacy to a degree not possible with the courts, which is a major consideration if there are parenting plan issues or the parties possess any wealth at all – or have problems, such as debts, extra-marital affairs, addiction or employment issues, or any other matters in their history that they would just as soon not have published on the Internet, where they would be available to everybody to see (even their children!) forever, and without redaction!
So What IS New?
What is new now, however, is the application of these tried and true, money-saving, peace-finding alternatives at an earlier stage in the litigation process. Currently the waiting time for a show cause hearing is approximately one month in Pierce County.  The dollar cost of a Show Cause hearing, while difficult to estimate, can accrue fees of $200 per hour per side and can aggregate $1000 to $1500 per hearing total.  Travel time and court time (including waiting time) can average close to two hours per side on a good day.  While the issues are always important, litigating them can be difficult to justify under a “cost-benefit” analysis; and the outcome can be far less predictable or focused on the parties’ interests than would be a private ADR proceeding.  
Early Stage ADR: Choices, Options, Alternatives
Using ADR earlier in the proceedings can provide an affordable and satisfying resolution of issues on a temporary basis, not just as a means reserved for determining the final outcome of a matter.  Not only can it serve as an alternative to the Motion Calendar, a mediator can provide personal case management that can save parties and counsel multiples of hours and dollars, while building a firm foundation for a negotiated, ADR-assisted final resolution of the entire matter later.  
ADR proceedings can be scheduled quickly at attorney and client convenience.   Using e-mails or faxes for transmitting working copies and telephonic or video hearings as an option, can save hours of attorney time and client cost.  When using ADR, you can select your own professional – mediator or arbitrator – based on experience, education and skill -- without resorting to “the luck of the draw.”   A mediated temporary order session can be time-limited, such as two hours total; or an arbitrated temporary order can be obtained for a flat fee, such as $300.  There need be no additional charges for preparation, delivery, travel time or waiting time.  More complex matters which cannot be adequately handled on a motion calendar today, can be set with larger blocks of scheduled, dedicated time for resolution using ADR.
“Early Stage ADR” also allows the Mediator or Arbitrator to become familiar with your case, so as to be able to streamline discovery needs (for example, agreeing on mutually selected appraisers and experts, or exchanging information without the need for interrogatories or depositions); provide an expedited or customized case schedule, as agreed upon; and set the stage for a negotiated or mediated final resolution of all legal issues fairly, fully, and finally.  

The authors are retired superior court commissioners, having ruled on the merits of thousands of cases over their combined 47 years of judicial experience.  They have witnessed first-hand the time, cost and frustration of the litigation experience for counsel and parties alike.  They are available as mediators, arbitrators and settlement conference masters, offering “Early Stage ADR” in addition to traditional procedures. Stephen M. Gaddis can be reached at stephengaddis@comcast.net (206-465-3500) and James M. Marshall can be reached at James@MarshallADR.com (253-306-6665).
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