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Mediating Between the Courts and the People

(Note: this article is a précis articulating a number of premises more fully described in Gaddis’ upcoming book, Exploding the Myth: Why It Is Hard to Find Justice within the Judicial System.)

In the Beginning…

I retired from King County Superior Court in 2005, after serving as a judicial officer in varying capacities with the court over the preceding 25 years.  During that time, I observed and experienced a number of dynamics which caused me to question the efficacy of the judicial system’s intervention into the issues and lives of families, be they during a divorce, probate, protecting a minor’s interests or “juvenile justice.”  Now in my fifth year as a professional mediator and arbitrator, I find myself explaining to clients and counsel alike on a daily basis the short-comings of the judicial system.  I do this not to disrespect those who labor so arduously within its ranks, rather, to offer informed consent to those approaching the process, who may mistakenly infer from outside appearances and lofty verbal packaging that their interests will be treated specially, fairly and fully in by our litigation system.  In actuality, there are a number of obstacles, both institutional and personal, that invariably prevent the best outcomes from occurring in civil and especially in family matters brought before the court.  Many lawyers have observed this first-hand, after years of witnessing this from the inside.  Ask an experienced or senior lawyer what “benefits” there are of taking a matter to trial, rather than settling!  
Now we need to extend this knowledge gained to those who are just entering the system.  We need to do so in time to prevent their families and estates from being consumed by the time, expense and frustration demanded by it.  The pristine, external aura of purity of our judicial process, once penetrated, displays a gruesome graveyard of families and relationships that previously engaged in it, no matter whether they did so by choice or necessity.
Up With People!

The basis of a dispute resolution process should be a focus on the individuals involved, recognition of their interests, and an application of their values in a community setting to the matter before it.  The persons affected by resolution outcomes should have a direct voice in shaping those outcomes; and there should be respect given to what the parties, as a family, have built together: their history, their present circumstances and their aspirations for the future.  To the contrary, in court the emphasis is on the Rule of Law, and how to make each family fit in the matrix of decisions already made in the past: some by the legislature, some by the courts, and some by the law of unintended consequences.  Some of these decisions were made long ago and some were made only last month – but what they all have in common is that they were NOT based on this unique family, its interests, its specific facts or its future needs as it comes before the tribunal for decision.
History Is Not Our Friend

Our Constitutions – both State and Federal – form the basis of our judicial systems.  Yet they were written well over two hundred years ago (1787, in the case of the U.S. Constitution) under drastically different circumstances that existed at that time: children were property, slavery was legal, women did not have the suffrage and only the landed gentry (men who owned real property) were eligible to vote.  There were no Parenting Plans, no Child Support Schedules and no Parentage cases.  People traveled on horseback, read by candlelight and had no electricity, telephones, televisions, computers or the Internet.  Justices rode the circuit – on horseback.  It was an agrarian society in the countryside; street justice occurred in the cities.  Families protected their own members or cast them out, rather than being pitted against one another in a win-lose litigation paradigm, in which a third party makes the decisions and applies its own values. Then by law, over the years it became increasingly necessary for third persons (judges) to make family decisions for them, and practices developed that widened the dichotomy of false choice.  Distracting and dysfunctional practices were rewarded, such as: lack of candor to the tribunal, the hiding of assets and the telling of negative stories about the other party to discredit or impeach them.  This left the decision-maker with imperfect, incomplete, knowledge given from persons who were asserted not to be credible or were impeached. 
Today’s demographics are quite different with universal freedom and suffrage, remedial court actions available to “cure” a variety of perceived injustices, and a somewhat over-developed court system (at least if one is to measure the inches of court rules and the time it takes to gain a final resolution of disputes).  There is little doubt that if one were to design a model justice system for family issues in the twenty-first century, it would not look like what we created two hundred years ago!  In fact, the way our system functions now pits formerly intimate partners against one another in a win-lose (or winner take all?) paradigm, in a way that can multiply the issues and processes, so that in the end, there are no winners at all.  Friends and family members who participate have to choose which side to support in cases that come to trial; and attorneys need to prepare all cases with the formality as if each will be among the only 2% that do end up going to trial, rather than the 98% of cases that are resolved peacefully without a courtroom trial.  Children invariably feel the conflict of their parents and become pawns in their parents’ struggles to be heard, their parents’ attempts to control the other and in making the children to be the messengers, if not the battlefield, in their legal actions.  
Perhaps worst of all, even if our judicial system were the beacon of our civilization, that would mean little, because it has grown in such complexity and girth that few can afford it.  Initiating, preparing and trying a case can be expensive enough by itself.  Think about that.  But then consider that some people of better economic means (or who are more obstinate) can tilt the level table of justice by filing numerous motions, requiring onerous discovery and negotiating in bad faith.  A party can get to the end point of a trial decision, only to find that it is not the end point at all!  Ahead may lay Motions for Reconsideration, Motions for New Trial, Notice of Appeal, Petitions to Modify, Motions to Set Aside or Vacate the Decision, and on and on and on.   Some now say, “You can get all the justice you can afford.”  But at what quality is the justice then delivered?  Is it justice at all?  We can do better.
How DO We Do Things in the Twenty-First Century?

Paralleling the significant growth of technology and science in the last hundred years, there has been major growth in the fields of communication, psychology, and dispute resolution.  People can easily communicate and “make a record” by sending e-mails or using the Internet; child support can be determined using software and transferred electronically; and a wealth of alternative models, forums and processes have been developed in the field of dispute resolution.  Books, pamphlets, court rules and parenting seminars are now undertaking to inform persons filing legal actions of the various paths they may take.  And finally law schools are beginning to teach lawyers the art of making peace, rather than the science of making war.  People are better educated and informed, and accept the notion that they must have a greater role and take more responsibility for the outcomes to the conflicts they experience.  A paradigm shift has occurred in the outside world, which is now penetrating the halls of justice.  In family law, more than 98% of the cases filed are resolved by agreement, negotiation, mediation, arbitration or default.  Fewer than 2% are decided at trial, and granted the archaic state of the law, this is good!  Maybe we can change our perspective to saying that “going to court is the alternative form of dispute resolution.”  We can focus on other paths first, and prepare for court only when we must.  That alone has not only been found to be the ethical means of practicing law in this age, but the economical means of dispute resolution for our clients.
Let’s Look at “Core Values”
The search for justice should begin and end with an examination of the core value of any dispute resolution process or model.  What is the goal of the system, and how well does it foster the attainment of that goal?  In mediation, for example, the goal is to identify the interests and needs of the participants and to meld them successfully in such a way that they are all met to the maximum extent possible, considering the resources available or that can be brought in.  In court, the principal goal is bring stability to society.  The means utilized is applying the paramount value and measuring rod of consistency, which we also label as “Due Process” or “Equal Protection of the Law.”  The later phrases sound nice, but let’s see how they work.
Functionally, in the case of Mary and John Doe the mediator will discuss with each of them what their goals and needs are, and view the array of alternatives or strategies for achieving those within the realm of the possible. The mediator will then facilitate the parties’ reaching a resolution by consensus.  However, in court litigation, the judge will look to what precedents apply to the Doe family and impose on them exactly what the appellate courts previously approved in the Brown case, decided five years ago.  The facts of the Brown case were not identical to those of the Doe case, their counsel were different as were the arguments, and the Does had no say in the determination of the Brown case.  Yet the judge will not be reversed, because precedent has been followed and everybody has been treated equally.  But have they?  The Does are not the same family as the Browns.  Now think back to our history: if you were a landowner in the 1700’s, which outcome would you prefer – wouldn’t you like the protection of rights, stability of ownership and no change to the established order?  However, if you were a parent seeking an ongoing, meaningful relationship with your children in 2010, wouldn’t you prefer a decision for your family that meets its specific needs, values and goals within the framework of the estate and relationships you have worked so hard to establish?
Another example of the application of “false” core values in the litigation process as pertains to families is the application of the Rules of Evidence.  In criminal proceedings, it is fair to keep the decision-maker (judge or jury) innocent and ignorant, deciding the case only with the information spoon-fed to it by counsel, in a world wherein everybody has a right to counsel, whether they can afford attorneys or not.  The Rules are exclusionary and prevent the decision-maker from hearing much of what would be offered, as both the elements of criminal offenses and the sentences that must be imposed are strictly defined and limited by law.  In a family case, however, everything is different.  While the global issues may be outlined by the legislature, there are infinite permutations of how the sub-issues may present and how their alternatives for resolution may pencil out.  Hence the judge must be vested with vast discretionary authority, because no one and no court could write the book that describes all the possible circumstances and alternative resolutions.  In Family Court, parties have counsel only if and to the extent they can afford counsel.  This, itself, introduces vast inequities.  And the array of alternatives for resolution, unlike the Standard Sentencing Range, can be extensive and even morph with each new appellate case.  Pity the judge who has vast discretion, yet must follow precedent – all this while knowing that every family is different.

In other forms of dispute resolution, we recognize each family’s differing experiences, values and history, so it is helpful and necessary to be more INCLUSIVE of all relevant information, in order to find the best outcome for that family.  This contrasts sharply with the court’s attempting to apply narrow rules, decided in the context of other families’ interests, needs, and facts, to the wide scenarios presented in Family Law.
What Can We Do to Avoid the Void?

The answer to this question must be coming clear: find or develop a system that educates and empowers people to resolve their own issues to the greatest extent that they can.  The process must have integrity and respect for each party, and economically facilitate their coming to a resolution that is full, fair, final and durable.  It must offer the tools and techniques that foster trust, open-dealing and good faith, as it will provide a model to be followed when subsequent issues arise.  All of these adjectives describe what mediation aspires to be, and what other dispute resolution models such as Collaborative Law and Cooperative Law offer -- which do so on their own and may also utilize the benefits of mediation, as well.  

For the rare cases in which the mediation process is not successful, many of the same, but not all, of the attributes of mediation may be preserved in one of the other various forms of dispute resolution, such as settlement conferences, proxy negotiation or arbitration.  Information on those choices, however, is best left for the next article to explore in greater depth. 
About the Author:  Stephen Gaddis was a founder of the Northwest Mediation Service in 1978, and brought custody and visitation mediation to Superior Court in 1982.  He has been on the faculty of the Judicial College, Seattle University School of Law and numerous bench and bar trainings.  He has participated in national workshops on mediating cases with special issues such as domestic violence, joint custody and high conflict personalities.  Several of his articles have been published nationally.  See his website at GaddisMediation.com.  He can be reached at StephenGaddis@Comcast.net 
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