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Awesome! What other word can describe the changes that technology has wrought in the practice of conflict resolution over the past 40 years since I received my first license to practice law.

At that time, “state of the art” law offices were just moving from their Remington typewriters to IBM Correcting Selectrics; rudimentary word processing machines (the MTST, if any can recall) were not yet available or affordable; carbon paper was the norm; and photocopiers had yet to replace mimeographs. The office smelled from the toner of early office machines and lawyers’ hands were smudged with the blue backing of stencil masters. Computers? Bill Gates had not yet started high school.

A Retrospective on Technology in Conflict Resolution
In the 1960s and 1970s, those seeking conflict resolution had one choice: the court system. O.J. Coogler’s defining book, Structured Mediation in Divorce Settlement, was not published until 1978, but it then changed the landscape completely and irreversibly. When a group of lawyers and social workers founded Northwest Mediation Service in Seattle in 1979, the technology tools available were a telephone to handle appointments, a word processor to copy the rules and a Dictaphone to record the outcomes.

As mediation blossomed and arbitration matured, courts initiated mandatory settlement conferences as a means of docket control. The Age of Alternative Dispute Resolution was born. Litigants then had an array of alternatives for formal conflict resolution and technological tools were developed to support each of them. Historically, those tools and processes used in alternative dispute resolution (ADR) parroted those of the court system, as ADR itself parroted the procedures and outcomes of the court system. No more.

Where We Can Be – and Some Are – Now
As theory and education in ADR evolved, different technology and applications of existing technology became available. In court, dispute resolution is epitomized by conflicting parties who compete in one room individually or by surrogate, and little more is required than legal forms, a photocopier, a recording device and books or online services. But in the larger world of conflict resolution, the process is more directed toward the parties taking a larger role in determining the outcome; we know that more complex matters require more explanation and inquiry; and more current information is required for all persons to reach the best resolution.

In ADR, we achieve this by using all the latest tools available. Counsel and parties can find information about prospective mediators on the Internet. In mediation, parties can email or call their financial brokers for same-day values, print stock portfolios from the Internet, verify values from numerous Internet resources (Edmunds.com, Kelley Blue Book, eBay, Craig’s List) and conference-phone-in parenting evaluators and therapists — all actions we may not do in open court.

A laptop is essential in any legal venue and an Internet-anywhere card allows immediate access and contact to resources and persons with information who are indispensible to the resolution of a matter. Since most sessions are conducted at fixed locations, there is at least one “visiting side,” and it is exceptionally helpful for the mediator to bring along a color printer to print information from the Internet, update legal drafts of documents and print “what-if” scenarios. Using a neutral printer has the additional effect of reinforcing the process of bringing the parties together to find common solutions, rather than the competitive, win-lose options that flow from individualized presentation.

A memory stick or external hard drive allows the mediator to bring a wealth of legal forms and visual aids to the process. These can serve as props to increase understanding of complex matters, bridges to enhance communication between the sides and tools to articulate the ultimate resolution attained.

We carry two cell phones to each session for triaging and responding to business and personal calls. The Blackberries and I-phones keep us in touch with staff, and a subscription to E-Fax allows attorney, real estate and doctors’ offices to fax information to us anywhere in the world that we are providing services. Payment for services? Credit cards can be processed over the Internet or by a point-of-service terminal.

All these are not merely flashy devices, they actually make a marked impact on facilitating the conflict resolution process. They increase participation, promote working from shared information and reduce misunderstandings that may later result in hard feelings.

In ADR, the stakeholders have a large say in the outcome, but they can achieve the best outcome only with the best information and clearest communication. Using these tools, we also can benefit from the lessons of the Meyers-Briggs study: People learn, communicate and respond in different ways — some are visual, some auditory, some tactile and some kinetic. No wonder people can better understand and feel that they have been heard in the ADR process. This feeling, in turn, can lead to higher compliance and less dissatisfaction with the outcomes reached.

A Look to the Future
With the direction the present is taking us, what might we expect to see in the future? There are a few obvious answers. Laptops now routinely include webcams. Microsoft offers a free Internet program for video meetings. This will surely replace the telephone arbitrations we see so often, as well as allow parties to attend mediations from afar. I have conducted mediations with parties in South Korea and France, though the present hardware most counsel have is of lesser quality, at higher cost and without the coupled availability of email. Coming up: a mediation-by-Internet service. In the future, we will all be better equipped.

Legal documents to complete actions will be universally available, as they are in parallel professions, such as real estate, finance and lending. This will allow counsel to complete documents in advance or certainly complete drafting during the negotiation stage, so that the entire matter may be wrapped up at that time.

And So …
As technology can be a blessing, so may it be a curse. The intrusion and loss of privacy by having one’s personal affairs published for all (family, support persons, future employers) to see on the Internet, with no possibility of redaction, has already propelled many to seek ADR forums (note for example, Seattle Times v. Hearst Publishing Co.). The use of electronic filing may facilitate litigation; but if one seeks resolution rather than conflict, only minimal final papers need be filed with the court.

All in all, technology has served conflict resolution professionals well, but those best served have been our customers. Technology will continue to evolve — it is unstoppable. Let us continue to learn, understand and benefit from it in healthy ways.
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